- IN THE UNITED STATES DISTRICT COURT ASHEV!LLEE N.Dc.
FOR THE WESTERN DISTRICT OF NORTH CAROLINA :
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Plamttﬁ-‘ the State of North Carohna, through undemgned counsel alleges. -

a8 NATURE OF THE ACTION .
1 Plaumﬁ' the State of North Carohna (“the State” or “North Carohna") commences

' {ﬂus civil action agmnst defendant Tennessee Valley Authonty (“TVA” or “Dcfendant") to

o .. '-’address exmssmns of au' pollutmn from TVA 5 coal-fired elecmc gcncranng Units (“EGUs")

| msmlled in elecmc generanng statmns (“power plants”) located in Termessee, Alabama, and

g K ~ '-Kentucky that have in the past oontnbuted and contmue 1o contrlbute slgmﬁcantly to adverse

o effects onthe heatth and welfare of citizens of the State. dattiaga to North Carohm s natural °

i 'rcsourc es and eoonomys and harm to State ﬁnancas The causes of actlon arise from TVA s

L operation of its power plants in 2 manner that creates & CoTRmon law publtc mnsance in North

e Carolma, and in other tates in the region, North Carolina seeks injunctwc relief to abate.the

L ; harm caused by TVA’s emissions to the citizens, the natural resources and economy of North

1 _Carolma, and to State finances, and seeks its fees and costs incurred in this actmn
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| 0. PARTIES |
i 2 “' North Carolina ls a sovereig’n State of tl;e United States of America, I:; brings this ]
' j :cause of actmn on 1ts own behalf 1o protect State property, TEsOurces; -and revenue, ag parens
B pqmae on behalf of its cuizens a,nd resndents to protect thelr health and well-being, and to protect
; " ﬂthose natural resources held in trust by the State. North Carolma s Attomey General is
S authonzed under North Carolma law to bring an action in the name of the State to a.ddress
" . - ~:wrongs done to 1ts cihzens that constitute a public nuisance. |
- 3 A public nmsance under North Carolina law as well as the laws of Tenncs;'.ec.
B Alabama, and Kentucky, Is generally a condmon that LnJunously affects the commumty at laxge,-' '
. e X :mcludmg that which tends to endanger life, or generatc disease, and affect the health of the ‘
. 'commumty |
Q IR © -4, North Carohna has responsxbxhty for abating air polh.mon wwmn its geographlc area .
B ._ -_Tne Biale’s responsxbxlmes mclude mplementanon of the federal Clean-Alr Act (“CAA”) ',
4 L generally, and thc CAA axphcltly preserves to the states the nght to enfurce any state common
B s law remedy 42U.C. §§ 7401, T604(e).
> in 2002 Noﬁ.h Ca.rolma enacted the Clcan Smokesiasks Act, offimaliy ‘tlﬂed the Air
4 Quailty/EkCtﬂ:: Uuhues Act (2002 N.C. Sess. Law 4), which requu'es substantial. reductmns in.
. emissmns from EGUs | in North Carohna, and directs the State govcrnment to pursue similar
' '~-':cmx.-.smn reductiorns from upwmd emission sources in other states.that affcct the alr quahty in |
) : ‘North Carolma. expltcitly includmg VA, . .
| 6 Défendant TVA is a corporatmn created by federal law and wholly—owned bythe

‘Usngeu oiaces, with its principal place of bl}siness located in Knoxville, Tennssscje. Atall ﬁmes N
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relevant o tlus action, mcludmg the present, TVA has owned and commercially operated the

follovnng power plauts

B

. Fl

H

'cnmmerce

A - Alleni,Tennessee

Bull Run: Tennessée

Colbert: Alsbama .

Cui'.rib.erlénd: Tenneé’sge ,
. Gallafin; Tennessee

John Spirier: Tennessee

Johnsonvﬂle. Tennessee |

K.mgston Tennessee

Paradisé: Kcntucky

Shawnee: Kentucky

‘Widows Creek: Alabama

m mmsmcnon AND VENUE :

7 The Court has Junschcuon ofthis matter under 28 US, C & 1331 wl-uch grants federal
R ‘subject matter Junsdlction overall sul’ts agamst TVA Subjeut matter Junsdxctzon is also found

; under 28 U 8.C.§1337,inthat TVAisa corporatlon created by a federal statte regulatmg

8 “Venue is proper In this Dlstnct pursuant to 28 USs. C § l391(b) TVA has sxgmﬁcant

60 °d

L f.‘ contacts in the Western District of North Carolina. TVA sells electnc:ty it generates directly to

' power companies se_rvmg customers in five counties in the Western District of North Caro!ina -

-
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S

B 'cdax‘s'e aﬁd fine particulate mattei‘ (“PMio” and "PM s”,' collectively “PM”), are emitted from

- Avery, Burke, Cherokee, Clay, and Watauga. TVA owns and c:perates four hydroelectric dams
‘ 'and maintairs t‘our rescrvoxrs in the Western. Dlstnct of North Carolma‘ TVA also sells its -

; eleotnmty dlrectly to mdustnes mNorth Carohna. M0rc than 50 TVA cmployces are based in’

J - North- Carolma TVA also conducts other business in North Carolma mclndmg, purchasing ﬁlel
. ] } ."matenal and semces wmun the state. A substantial part ofthe damage sustamed by North

.' Carolum and its citizens as a result of TVA 8 excesswe emissions has occurred and i occurrmg B

C in thls Dlstnot.

1V, CLAIMS FOR RELIEF
K __(?ubiic N’uisancej '

e Paragraphs .l.ﬂuouéh 8 are incorporated by reference.

R 10,. Sulfyr dioxide .(_“_SQ;”), niﬁogop oxides (“NO,™), mercury (“Hg"), and primary .

T‘VA § BGUs, and secondary PM; s i8 formed from TVA's SQz and NO; emissions downwmd Of

o TVA’s EGUs Collectwely, these pollutants (“TVA’S pollutams"} have traveled and GOHﬂnue o
S travcl into and adv ersely affect human health and the quality of the environment in North

‘ N ff'Ca:olma, as well as elscwhere in tho roglon.

1. TVA’s pollutants ham human health, safety, comfort, the envuonmont, and the

'. " economy, mcludmg but not hrmted to natural resourccs, in North Ca.rolma TVA $ pollutants
o -";also eontnbute to loss of revenue for the State and a substantlal increase in expcndltures for the
B | ..S‘m to. combat and remedy the effects of the nuisanee, as well ag xncreased costs to the cmzcns -

of the State from mcreased hospxtal visits and other medical costs and from absence from work
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. respiratory dlsease (meludmg asthma), decredsed lung functlon, changas to lung tissue and

» structure and cther resmramry effects

: 12. PM3s from TVA’s EGUs (both primary and secondary) contributes to chsease and

I . pmam degth ofcmzens of North Carohna Health cﬂ'ects include prematurs death,

, .' cardiovascular disease (mgludmg heart attacks and cardiac arrhythmm) aggravatmn of

13, NO,, gencrated from TVA's EGUs conmbutes to the. fOrmatlon of ground-level ozone, o

a whlch causes North Carolma cltiz,ens to cxpenence adverse health effects. mcludmg chest pams

aggravated asthma shortness of breath reduced Jung functmn, coughmg. and throat irrltanon

14, The SO; and NOx cmlssmns from TVA’s EGUS conmbute to the deposztmn of amd o s

o g _compounds in Nenh Carolma Acid deposmon causes the ac1d1ﬁcatwn of surface waters,

s ) ' mcludmg la.kes. streams ancl ponds and damages forests in North Carohna

. _ EGUs contnbute to haze that markedly decreases vmbxhty in North Carohna mcludmg in the

: 15, SOz, NOy, and pnmary and secondary PM ama.nating from or caused by TVA’

State’s treasurcd State parks, Thls haze d.egrades the quality of the env1romnent for the cmzens C

| . ofNorth Carolina and VISltOI‘S to thn State

16. Hgisa tox1c, pcrsxstcnt pollutant that accumulates in the food chain, Hg emntted

- from TVA’s BGUs moves from the a.hnospherc to the carth and enters lakes, rivers, and esmanes y

';a.':;,-: : m North Carohna Once there it can chcmmally transform into mcthylmercury, whlch bccomes |

i mcreasmgly concentrated as it travels up the food cham, reachmg coticentrations i in ﬁsh tissue o
' that can be tox:c to those’ who consume affected ﬁsh I-Iuman exposure to elevated levels of - |

- : mercury has been assoczated with & variety of deveélopmental neurologmal abnormalltles The -

. - tisk of these 'efreczs;s substantially incteased for developing fetuses and young children,

N—
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17. Reasonable measurea to abate the emxssxons of SOz, NO,‘, Hg, and PM would have

: y :ellmmated most of TVA's poltutants and prevermd much nfthe damage that has occurre d o d i ;.. | ‘. 3 e

, .-cconomy CER result of those pollutants

18 TVA’'s excessive pollutants also. cause similar health, anvxronmental and economic

mtpacts in other states in the regton mcludmg Tennessee, Alabama and Kcntucky.

19 TVA is aware that North Carohna has repeatedly objected to, and sought abatement

RE . of TVA’s excesszve emtssxons, in partlcular of 80;-and NO,, from its BGUs.. T VA has
,' ' .nonctheless failed to take appropnate and sufficient actmn to control the excesswe emtssions

N .from these EGUSs..

20 Unless enjotned by thls Court TVA will continue to operate tts EGUs ina manner
that creates acommon law pubhc mnsance . |

21, TVA’s contlnmng failure ta utxhze appropnatc pollutxon control technology ot

N other‘mse reasonably abate emtssions from its EGUs results in sxgmﬁcant harrns w ’the State af
Y Ncrth Carolma and constxtutes a pubhc nuisance under the appllcablc law of the three States

1 L where TVA’s EGUs are. 10¢ated ~Tennessee, Alabama and Kenmck}‘

Hl wr

gg; Js 1,gggged in j}:gn.nesse TVA has engaged, and continues o engage in conduct :

| - whether othetwise laweul or not - - that wreasonably interferes w1th or ohs‘a‘ucts rights common‘ |

: . .to the cltlzens of North Carohna. TVA’s conduct is prejudtcxal to the health, comfort, safety, and.
,.'pr’pp,ert-y' of'Nordm C,arolmit 8 cmzens at large attd to the economy, finandes, and natural tesqurces
t>f the State of North Chrttlina. Basod upon this conduct at its EGUs in Tertnessee, TVA is lisble - |

.. to'North Caroliria for the creation of a public nuisance under Tennessee’s common law doctrine

G-

Kv/@ ;,,:_. L
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of ouk"' -"wmce

1 :whether 1ntent10nal umntenuonal, and/or ncghgent and whather othermse lawful or not that

':causee Yoot hconveniqnce, and/o: dmnage to an mdefimte number of persons in North Carolina-, ., "

s TVA has 1mproperly or neghgently operated 1ts EGUs The condntwns creatmg the nulsance o

- . "have not been caused by changed pondmons in the locality surroundmg the EGUs. T'VA’

. oon dm*‘ e M"se.'.t:l a substantial end unreasonable intetferenoe with North Carolma s citizens’ |

g :'. : use and en;oyment of then- propetty and na’cural resources and/or has nnpenled the comfort or

K i health ofthe cmzens at large of North Carolina a.nd has damaged the economy, ﬁnances, and

' natu.rn’ reenurces of the State of North Carollna Based upon thlS conduct at xts EGUs in '

. . Alabama, TVA is 11able to North Caxohna for the creatlon ofa pubhc nuisance under Alabama $

e statutory fad common Iaw | |

o ’M ""‘Us Loca;ed in Kentuckz TVA has engagcd and contmuos to engage. in conduct o

- 3.-. : _-.~ whether lawful or not unreasonably creatmg a coudmon prejudmia.l to the health, safety,

' " comfort, and propeny of the citizens at large in North Carolina and to thc finances and natural |
.n:souroee of the, State ofNorl'.h C&mhna TVA s conduct affects the rlghts en_]oyed by Nox‘th

- Carolma s c1t1zens as part of the pubhc, and cauges their material annoyanpe, dlSCOIIlfOI‘t and/or'-

.hun, andfor harms their ¢njoymeut of their proparty. Additionally; TVA's conduct causes: -

_ .,damaﬂe to fhc economy, ﬁnances and namral resources of North Carolma. Based upon thw R

: ,‘ . eonduct at ite EGUs | in Kentu.cky, TVA is lisble to North Carolina for the creatxon of & publ

L nmsmce under Kentucky’s common law, -

25. Bv fmlmg $0 ahate the public nuisance 1o human health and the environment

.
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.'.‘

o attnbutabie to its emtssmns, TVA has cau.sed and contributed to, antt conttnues 10 cause and

‘

“’, contnbute to, the mamtcna.ncc of a public nuisance in North Carolina and in other states in the

!

T .' t:em'“-‘ E."‘ "’rm Tcnnessce, Alabama and Kentucky
. 28. TVA’s excesswe cmtssmns from its EGUs have caused and contlnue to cause harm o o

, | :', :: to human health and the environment in North Carohna, and mcrensed fi nanctal burdens to thc '

Stafo

27 (At all tunes relevant hereto. TVA has and contmues to have a’ duty end obltgatlon to

North Carolma and its ctttzens to abate the harm and threatened harm resulting from its excessive j.' o

L mw et Q“Fh duttcs and obhgattons include, 1_nt_e alta, determxnmg the nature and extent of :

the harm and thrcat to human, ‘animal, and plant life, and 10 other natural resources, caused by the

> exocsswe emtssmn of sl pollutants and 1mplementlng reasonablc and: appropnate mc&sures _

o 'nee"“-" e -*‘w- such hz.rm and threat of harm.

28 TVA has fatled ancl refused to perform its-duties and obltgauons as set forth in the
precedtng paragraph . '
| e “ecause of TVA’s fatlure o perform some or all of those duttes and oblxganons,
North Caroltna has lncurred and coxtttnues %0 mcur, costs to PRy ; for semees needed to protc(:t .

the publm health and thc environment, North Carolma has expended large sums of mney tB pay-’

L . for he *""*"’“nt of the harm ca.used 'by TVA’s unlawful acts, mcludtng but not. ltmlted to
o mcremcntal health care cost increases for trcatrnent of addtttonal cases of oardtovascular dtsease

and reaptmtory problems and costs to address the unpact of the anwmnmcntal pollutton.

A
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. R A 1 RAYER FOR RELIEF
o -WHBREFORE Plamtxﬁ' prays the.t Judgment be entered agamst Defendant to
o } 1 Permanently enjom Defendant from operatmg lts EGUs in a2 manner that .
:f- caugcs or com:nbutcs toa pubhc nulsance' -
22 Requlre Defcndant to 1mplemcnt reasonable and appropnate an pullution -
' control equ:pment andmeasuxes at cach of its power plants, as neccssarv to abate the
o pubhc nuisance 1t has created B | o
. 3. Order Defendant to takc all other appropnate ac'aons to rcmedy the harm to
" pubhc heulth and the envzromnem caused by the pubhq nuisance alleged above

4 Award costs and attomeys fees to lennff

5 Grant such other rehef as this Cout‘t deems Just and ptoper

Respectfully submmad
' ROYCOOPER.
_ Attorney Genetal -
" By: . '»-
i . {Michae "D, Goodstein - . frakesc. Gulick,
1 DC Baf Ne, 459155 ' ‘ - Sgnior Deputy Attornel (e
“ ARG i T 2iaintiff . N.C, State Bar No. 6179 :
© .- Resolution Law Group, P.C. . L North Carolina Dapamnent of Jusucc
. 5335 Wisconsin Avenu¢ NW .~ PO.Box 629 '
o Suite30s. C * 114 West Edenton Street -
4.+ Whshington DC 20015 " Raleigh, NC 27602
. - Phane: (202) 686-4844 L - Phone: (919) 716-6940
v Fax. (202 58644843 Fax: ' (919) 716-6767 .
O ‘e-mall Mic hgel,Goodstcm@rcsLawg:p, com E-Mail: jeulick@ncdoj.com =
"'9.'
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"% Richard B. Aytes
-+:DE.Bar No, 212621 :

-« Attorney for Plaintif . = . - . - NG State Bar No. 21642 . S
- Ayres Law Group Co _ . North Carolina Department, nf Jusnce oo
1618 Sreet NW, Suite 1350 - ' P.O.Box €29 S

S 'Washmgmn, D. C. 20036 . B

A+ Priones 202-452.8200 - Releigh, NC 27602

| S 3F@X, 202-452-9222 - : Phone (919) 716 6956

Sp cml Depu Yy Attomey General

114 West Edenton Strect N

-Maxl' gstumf'fbnﬂdo; c_qm

o

- Sueanna Sumpter | . :

Assistant Attorney General . . -
N.C.BarNo. 9404~ . '
North Carolina Department of Justlce- o
. .. *. 42 North French Broad Street

S : . Asheville, NC 28801 -

I Phone: (828) 251-6083 .- -,
‘Fax:  (B2B)¥251-6338
B-mail: WOssumpt@nedoj.com
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